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September 24, 2018 

Submitted via Federal eRulemaking Portal 
http://www.regulations.gov/ 

Public Comments Processing 
Attn:  FWS–HQ–ES–2018–0006, 0007, 0009 
U.S. Fish & Wildlife Service, MS: BPHC 
5275 Leesburg Pike 
Falls Church, VA 22041–3803 

Re: Comments on Proposed FWS Rulemaking: Proposed Rules for Endangered and 
Threatened Wildlife and Plants, Docket No. FWS–HQ–ES–2018–0006; Docket No. 
180202112–8112–01; 4500030113; Docket No. FWS-HQ-ES-2018-0007; 4500030113; 
Docket No. FWS–HQ–ES–2018–0009; FXES11140900000–189–FF09E300000; 
Docket No. 180207140–8140–01; 4500090023 

The Western Urban Water Coalition (“WUWC”) appreciates the opportunity to comment on the 
U.S. Fish and Wildlife’s (“FWS”) and the National Marine Fisheries Service’s (“NMFS”) 
(collectively, the “Services”) proposed revision of the regulations implementing portions of the 
Endangered Species Act (“ESA”): (1) revision of the regulations for prohibitions to threatened 
wildlife and plants, 83 Fed. Reg. 35174 (July 25, 2018); (2) revision of regulations for 
interagency cooperation, 83 Fed. Reg. 35178 (July 25, 2018), and (3) revision of the regulations 
for listing species and designating critical habitat, 83 Fed. Reg. 35193 (July 25, 2018).  

Established in 1992 to address the West’s unique water supply and water quality challenges, 
WUWC consists of the largest urban water utilities in the West, serving more than 40 million 
western water consumers in major metropolitan areas in six western states. For purposes of this 
letter, the WUWC includes the following urban water utilities:  

• Arizona – Central Arizona Project, City of Phoenix and Salt River Project; 
• California –Eastern Municipal Water District, Los Angeles Department of Water and 

Power, The Metropolitan Water District of Southern California, San Diego County Water 
Authority, Santa Clara Valley Water District and City and County of San Francisco 
Public Utilities Commission; 

• Colorado – Aurora Water, Colorado Springs Utilities, and Denver Water; 
• Nevada – Las Vegas Valley Water District, Southern Nevada Water Authority, and 

Truckee Meadows Water Authority; and 
• New Mexico –Albuquerque Bernalillo County Water Utility Authority 

 
WUWC is committed to presenting a new and different perspective on the management of water 
resources in the modern West. WUWC articulates the needs and values of Western cities to 
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provide a reliable, high quality urban water supply for present and future generations. As 
operators of public water supply systems, WUWC members serve the health, environmental, and 
economic needs of their communities around the clock and every day of the year. WUWC 
advocates for effective and practicable approaches to the implementation of environmental 
protection programs in a time when water is becoming more scarce and critical to the West’s 
sustainability.  

Throughout its 26-year history, WUWC has been an active participant in ESA administrative and 
regulatory improvement measures. WUWC does not believe sweeping legislative reform is 
needed, but instead supports a continuation of the actions taken by all Departments of the Interior 
and Commerce Secretaries since the mid-1990s to achieve meaningful regulatory and 
administrative reform. This includes improvements in the efficiency of the decision-making 
process and ESA review procedures, and the encouragement of greater participation by non-
federal entities in species conservation.  

I. Overall comments on ESA proposals. 

Before WUWC offers detailed comments on the proposed rules, we will make two overarching 
points. First, WUWC generally supports all three proposed revisions. Many make minor but 
useful clarifications to the consultation process, and a number of the proposals, including efforts 
to streamline informal consultations and further programmatic consultations, should result in 
more efficient and consistent implementation of the ESA across the many field and regional 
offices of the Services. The Services have asked for comment on the merit and authority for the 
Services to conduct a single consultation, resulting in a single biological opinion.  This is 
something that we support and believe is authorized by the existing statutory text.  This would 
further the goal of making the consultation process more efficient while continuing to recognize 
the important species conservation goals of the ESA. 

Second, the Services should establish a stakeholder outreach process to continue to gather input 
on the proposed rules before they are finalized. The proposed rules are extensive in scope and 
would change some fundamental principles of ESA implementation. It is very challenging for 
stakeholders, many of whom have extensive experience with the ESA, to understand fully and 
respond to the proposed regulations within a 60-day comment period. Finalizing the proposals 
without adequate input is likely to be counterproductive to the goal of ensuring that the proposals 
are thoughtfully crafted and legally defensible. Indeed, we believe that the Services would 
greatly benefit from an ongoing dialogue on the proposed rules, after the comment period closes 
and key issues are identified. This is particularly true for some of the complex and far-reaching 
section 7 proposals. If finalized, many of the proposals will require updates to the section 7 
Consultation Handbook, but the Services have not explained whether they plan to complete those 
updates and, if so, by when. We believe such a process can be undertaken in accordance with 
applicable law through an appropriately structured series of workshops, listening sessions, or 
other interactive forums. WUWC would be pleased to help design and participate in such a 
program. 

II. Comments on specific proposals.  
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a. The Services should clarify how to properly interpret “the effects of the 
action.” 

For certain water infrastructure consultations, one challenge has been properly defining the scope 
of the proposed action and its effects. WUWC supports the Services’ proposed definition of 
“effects of the action,” to the extent that it clarifies that any activities and effects are “caused by” 
a proposed action only if they would not occur “but for” the proposed action and are “reasonably 
certain” to occur.  

As an initial matter, the Services should adequately explain how to apply the two-part, “but for” 
and “reasonably certain to occur” test. Although the Services’ Endangered Species Consultation 
Handbook (Handbook) offers some explanation, our experience has been that the Services have 
at times applied the tests inconsistently and expansively. For example, the scope of effects has 
included activities that are related to a proposed action but not necessarily caused by it. 
Specifically, the Services sometimes include population growth and development as an indirect 
effect of water supply and delivery projects, even when such growth is speculative or projected 
to occur with or without the project. Offering clear guidance about how to apply the two prongs 
of the test would ameliorate this issue.  

Second, we suggest that the Services make clear that while a “but for” test may be a useful 
starting point in examining causation, the “but for” test has limitations, which at times may result 
in an over-inclusive determination of the scope of effects that are “caused by” the action. 
Contrary to what is suggested in the proposed rule, the “but for” test has not used to determine 
the effects of a federal agency’s action. Notably, the Handbook states only that analyzing 
“whether other activities are interrelated to, or interdependent with, the proposed action under 
consultation should be conducted by applying a ‘but for’ test.” Although this may assist in 
determining which other activities should be considered, it is unclear to what extent the 
Handbook suggests employing an unrefined “but for” test in analyzing the “effects of the 
action.”  

In fact, the Handbook suggests otherwise, as it expressly employs a multi-factor test in analyzing 
the effects of a proposed action (and its interrelated and interdependent activities) on a species 
and/or critical habitat. This multi-factor test includes consideration of the proximity of the action 
in relation to the effect, geographical distribution of effects, timing of the effect in relation to 
“sensitive periods in a species’ life cycle,” the nature and duration of the effect, and disturbance 
frequency. This consideration may be better suited to--and result in a more accurate and precise 
definition of--effects that are “caused by” the action under review. Accordingly, the Services 
should consider regulatory language allowing for the consideration of these additional factors, as 
doing so would more accurately describe effects that are the logical result of the action under 
review, further clarify or elucidate the proposed regulatory language, and ensure that 
consultations on water projects are not unduly broad.  

Third, regarding the “reasonably certain” standard, the background of the final rule should 
include the following clarification adopted from page 4-28 of the Section 7 Handbook:  
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for an activity or effect to be caused by an action, it must be 
reasonably certain to occur, as evidenced by appropriations, work 
plans, permits issued, or budgeting; they follow a pattern of 
activity undertaken by the agency in the action area; or they are a 
logical extension of the proposed action.  

The background should also underscore that in determining whether population growth and 
development are reasonably certain, there are a multitude of economic, administrative, and legal 
hurdles to those outcomes and varying factors that drive development.  

Fourth, in streamlining their section 7 regulations, the Services should ensure that terms used in 
the regulations serve a clear and useful purpose. To that end, the Services should clarify the 
proposed rule’s use of the terms “effects” and “activities” in describing the “effects of the 
action.” Neither the proposed rule nor the accompanying background explains the distinction, if 
any, between the “activities” “caused” by an action and the “effects” of an action. The 
background to the proposed rule states that activities “caused” by the proposed action would 
have been considered “interrelated or interdependent” actions under the current regulations. In 
our view, “interdependent and interrelated” actions cannot be effects of the proposed action; 
rather, each federal action is subject to the section 7(a)(2) “duty to insure” requirement.  
 
Further, the action agency must satisfy its section 7(a)(2) duty considering any statutory 
constraints on its authority to act or its authority to limit or restrain the occurrence of certain 
actions. The background to the proposed rule appears to misconstrue or overlook the purpose of 
the terms “interrelated or interdependent” actions, which are intended to include other federal 
actions that are interconnected with the proposed action, and, therefore, must be considered in 
the same consultation. The Services should clarify that discretionary federal actions currently 
characterized as “interrelated and interdependent” remain subject to the consultation 
requirement. For this reason, WUWC suggests retaining these terms. 
 
To the extent that the proposed rule intends to create a distinction between non-federal 
“activities” and “effects” that are caused by the proposed action, the nature of the distinction is 
not clear from the text. The Handbook does not provide a cogent explanation, so the Services 
should clarify this point. WUWC suggests that, for purposes of determining the “effects” of the 
action, distinguishing between “effects” and non-federal “activities” does not serve a useful 
purpose. At present, the definition of “effects” expressly includes “effects of other activities that 
are caused by the proposed action,” and the two-part “but for” test for causation applies equally 
to “effects,” which include effects from other “activities,” and other “activities,” themselves. If 
the distinction between non-federal “activities” and “effects” is maintained, the background to 
the final rule should more clearly explain the purpose and meaning of the distinction. 
Alternatively, if the distinction is unnecessary, the Services should eliminate it.  

b. The Services appropriately eliminated the distinction between direct and 
indirect effects. 

In the proposed rule, the Services propose revising and simplifying the term “effects of the 
action,” by combining categories of effects and making clear the term applies to the “entire range 
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of potential effects.” If implemented correctly,1 the proposal could simplify consultations by 
eliminating the effort of trying to distinguish between direct and indirect effects. The ultimate 
objective of the effects analysis is to determine how a proposed action affects a species’ survival 
and recovery, and agency time spent distinguishing between direct and indirect effects was not 
clearly necessary to advancing that goal. Further, in simplifying the term “effects of the action,” 
the Services are not proposing a new standard for effects—they are largely applying the existing 
standard for indirect effects and extending it to all effects.  

c. The Services should retain the current definition of “environmental 
baseline,” and add additional regulatory language clarifying the applicability 
of Section 7 to the operations of existing project facilities. 

ESA regulations currently define the “environmental baseline” to which the proposed action is 
compared as: 
 

the past and present impacts of all Federal, State, or private actions 
and other human activities in the action area, the anticipated 
impacts of all proposed Federal projects in the action area that 
have already undergone formal or early section 7 consultation, and 
the impact of State or private actions which are contemporaneous 
with the consultation in process. 

See 50 C.F.R. § 402.02. The Services’ Endangered Species Consultation Handbook describes the 
environmental baseline as “the effects of past and ongoing human and natural factors leading to 
the current status of the species, its habitat (including designated critical habitat) and ecosystem.” 
Handbook at 4-22. Thus, the baseline includes “State, tribal, local and private actions already 
affecting the species or that will occur contemporaneously with the consultation in progress.” Id.; 
see Handbook 4-27 (“Ongoing effects of [an] existing dam are … included in the Environmental 
Baseline and would not be considered an effect of the proposed action under consultation”). 
 
As WUWC has previously discussed, where ESA section 7(a)(2) consultation involves the 
ongoing operation of an existing federal project, Courts and the Services have struggled with 
correctly defining the environmental baseline and the scope of the discretionary agency action 
under consultation. See Attachment 1, July 3, 2018 letter and attached ESA Issue Paper. Where, 
for example, a Federal agency undertakes section 7 consultation related to ongoing hydropower 
system operations, there has been inconsistent treatment over the continued effects of the 
existing dam and related facilities (including blockage of upstream areas) and past operations 
and maintenance activities (including effects of past changes in flows). At times, these are 
properly considered part of the environmental baseline; in other consultations, they have 
improperly been attributed to the proposed action. 

                                                 
1 As we noted in subsection a., the terms “interdependent and interrelated” actions serve an important purpose and 
should be retained as concepts distinct from the “effects” of the action (or actions) subject to consultation. 
Moreover, whether or not the definitions of direct and indirect effects are combined, application of the “but for” test 
to determine such effects should be cabined by or informed by additional considerations, including application of the 
multi-factor test in the Handbook, as well as any legal constraints on the agency’s authority to address an effect. 
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WUWC agrees with the Services’ statement that it “has been challenging … to determine the 
appropriate baseline for … consultations involving ongoing agency actions,” and supports the 
proposal to separate the environmental baseline from the effects of the action, as doing so should 
simplify the task of identifying the latter.  
 
To provide further clarity in the context of consultation involving the ongoing operation of an 
existing federal project, WUWC recommends that the Services include new standalone language 
regarding the applicability of section 7 to actions related to the operation of existing project 
facilities. As previously suggested, see Attachment 1 at 4-5,  the Services should define the 
parameters of actions and effects for ongoing federal project operations such that:  (1) the 
proposed action should be the future discretionary actions related to the operation of the existing 
facilities in the existing environment; (2) the effects of the action should focus on the manner in 
which the current status of the species and existing condition of its habitat will be affected by the 
proposed future discretionary actions; and (3) the examination of effects of the discretionary 
proposed action does not include the baseline effects of or from the original construction of the 
facilities or the past operations and maintenance activities that have occurred. For proposed 
language revising 50 C.F.R § 402.03, see Attachment 1 at 5. 

d. Alternatively, if the Services adopt the proposed definition of “environmental 
baseline,” they should explain how “ongoing” will be applied. 

The Services also seek comment on whether to add to the environmental baseline definition to 
address how the effects of “ongoing actions” are treated. The Services have requested comment 
on whether to describe the baseline as “the state of the world absent the action under review,” 
and would include “the past, [and] present and ongoing impacts of all past and ongoing Federal, 
State and private actions.” The Services also ask for comment on defining “ongoing impacts” as 
“impacts or actions that would continue in the absence of the action under review.”  
 
We believe that the approach suggested in subsection c. is preferable and may have a greater 
likelihood of long-term success. But some of the revisions to the definition of environmental 
baseline could play a positive role toward clarifying how the baseline will be determined for 
ongoing actions. New language defining “ongoing impacts” as “impacts that would continue in 
the absence of the action under review,” for instance, would assist in clarifying that the 
environmental baseline includes the ongoing effects of a facility in situations where the action 
agency lacks the ability to modify the action to address those impacts. 
 
That said, the proposed revisions also raise questions that require clarification. For example, the 
existing rules make clear that future impacts of “State or private activities, not involving Federal 
activities, that are reasonably certain to occur” are considered cumulative effects, and not the 
environmental baseline. The proposed rule does not suggest any changes to the definition of this 
term. Consequently, if the concept of “ongoing impacts” is retained in the final rule, the Services 
should clarify that this term does not include “cumulative effects.”  
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The Services should also clarify the purpose of including “past and ongoing” in the proposed 
reference to “the past, present and ongoing impacts of all past and ongoing Federal, State, or 
private actions….” Other than impacts from past and ongoing actions, when would the Services 
ever consider impacts from actions? Impacts arising from future actions presumably would not 
be considered, because the baseline is intended to be “the state of the world absent the action 
under review.” Thus, it appears that the inclusion of “past and ongoing” (with respect to actions) 
may be superfluous and confusing. 

e. The proposed revisions to the definition of “destruction or adverse 
modification” should clarify several aspects of how the definition is applied.  

WUWC supports the proposal to clarify that the “destruction or adverse modification” standard 
applies across the entire range of a species, because that is the geographic scale at which 
recovery occurs. We do not view this proposal as changing current practice. We do recommend, 
however, that the Services develop a better method of evaluating how a proposed project affects 
the conservation of a species. In particular, the “appreciably diminishes” standard remains 
elusive for the regulated community and the public to interpret objectively, and the Services’ 
explanation that they use their “best professional judgment” to determine how much is 
“appreciable” offers little comfort to WUWC. The Services’ current practice, as evidenced in 
biological opinions, provides the public with only a limited understanding of the relationship 
between the effects of a proposed project and the conservation of a species. In practice, it is also 
unclear how the Services apply the “adverse modification” prohibition differently from the 
jeopardy prohibition. The agencies’ continued reluctance to clarify this distinction despite 
multiple requests from the public runs contrary to their stated desire to “improve and clarify the 
interagency consultation processes….” We recommend that, as a starting point, the Services 
propose a detailed definition of “appreciable.”2 
 
WUWC also recommends that the Services expressly incorporate the concept of “net effects” in 
the definition of “destruction or adverse modification,” so that adverse impacts can be offset by 
protective measures and habitat restoration associated with a proposed action. Our suggested 
additions to the proposed definition are italicized as follows:  
 

Destruction or adverse modification means the net effect of a direct or indirect alteration 
that appreciably diminishes the value of critical habitat as a whole for the conservation of 
a listed species, after consideration of offsetting improvements in habitat or protection 
for replacement habitat associated with the proposed action. 
 

By expressly incorporating this concept, the Services can facilitate the use of upfront 
conservation measures to reduce the likelihood of a destruction or adverse modification finding. 

                                                 
2 If the Services were to consider employing quantitative thresholds, such as a five percent diminishment in the 
abundance or distribution of the affected species in the action area, the Services should first thoroughly consider 
whether such standards could be effectively applied as a practical matter. Where the habitat that is lost is 
“occupied,” for example, it may have much more value, even if it is less than the quantitative threshold established. 
Likewise, geographical location may play a role that would not be captured by the “quantitative” approach. 
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f. The Services should augment their proposal on “foreseeable future” with 
more objective standards to help interpret this phrase.  

The Services propose defining the term “foreseeable future” (which is part of the definition of 
“threatened species”) to make clear that the meaning of this term “extends only so far into the 
future as the Services can reasonably determine that both the future threats [i.e., the conditions 
potentially posing a danger of extinction] and the species’ responses to those threats are 
probable.” The Services further state that the “foreseeable future … extends only so far as 
predictions about the future are reliable.” 
 
WUWC supports the proposal to put into regulation the key elements of the FWS’s 2009 
memorandum interpreting the foreseeable future. We agree that the requirement that the 
foreseeable future be reliable rather than speculative is consistent with court decisions and good 
policy. We offer two recommendations on the proposal.  
 
First, the Services should consistently use “reliable” rather than “probable.” The background to 
the proposal appears to use these terms interchangeably, but “probable” typically involves a 
statistical analysis, and some members of the public have interpreted the reference to “probable” 
as suggesting a stricter standard for what constitutes foreseeable than under the 2009 
memorandum. We do not believe the Services intended this outcome.  
 
Second, the Services should offer better guidance on how to interpret the “reliable” standard, as 
it is subjective and has been applied in a variety of ways over the past nine years. This has 
resulted in inconsistency, particularly in the context of the future downscaled effects of climate 
change. Although WUWC recognizes that it may not be currently possible to identify a single 
timeframe that corresponds to the foreseeable future for all species, it is possible to identify 
timeframes over which certain threats (e.g., wind energy development) or certain population 
trends for specific taxonomic groups (e.g., salmonids) are foreseeable. Indeed, the Services have 
already quantified the foreseeable future in dozens of listing and delisting decisions. We believe 
that the Services can evaluate those decisions and identify trends and consistent patterns in the 
time horizons used for certain types of threats or taxon, and then appropriately apply those 
horizons in future listing decisions. 
  
WUWC recognizes that the Services are likely reluctant to reduce their discretion by providing 
more objective standards for concepts like foreseeable future. Greater confidence in the 
credibility and consistency of ESA decisions, however, reduces the hesitation of agencies, 
developers, and the public to participate in the process, and speeds implementation of ESA 
decision-making and recovery initiatives. Species conservation and ecosystem preservation 
efforts based on sound technical information and objective decision-making provide the most 
cost-effective use of limited resources. 

g. To improve critical habitat designations, the Services should clarify the 
meaning of “efficient conservation.”  

WUWC generally supports the proposals to prioritize designation of occupied habitat over 
unoccupied habitat. A key part of this proposal is the exception that the Services will consider 
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designating unoccupied areas as critical when a designation limited to occupied areas would 
“result in less-efficient conservation for the species.” WUWC believes this exception is 
important because, in some situations, unoccupied habitat may be less costly and controversial to 
protect than occupied habitat and may be important as rising sea levels or other factors affect 
currently occupied habitat.  
 
We recommend that the Services explain how they would apply their proposed definition of 
“efficient conservation,” particularly the factors the agencies would consider to identify 
“situations where the conservation is effective, societal conflicts are minimized, and resources 
expended are commensurate with the benefit to the species.” We recognize that the Services 
have few economists or sociologists on staff to assess factors like societal conflict and resource 
optimization. As a result, the agencies should provide as much explanation and examples as 
feasible in the background to the final rule to provide the public with greater predictability about 
how to interpret “efficient conservation.”    

h. The Services should consider allowing for the designation of critical habitat 
for certain species to be postponed until after a recovery plan is completed. 

Although the Services did not propose delaying critical habitat designations in their proposed 
regulations, WUWC recommends the agencies evaluate this issue for a future rulemaking. We 
believe that designating critical habitat at or around the time of listing can result in designations 
that do not align well with the recovery strategy for a species, because there is little context for 
understanding the recovery needs of a species at that time. Postponing designations until a 
recovery plan is completed is sensible, provided the Services can finalize plans in a reasonable 
timeframe (e.g., within several years of listing). In their next round of ESA rulemakings, the 
Services should explore whether it is possible to delay certain critical habitat designations until 
after a recovery plan is completed based on a finding that designation is not “prudent and 
determinable” at the time of listing under section 4(a)(3)(A) of the ESA. Specifically, the 
Services should consider whether a combination of factors—including the significant costs of an 
initial designation, the rarity of revisions to those designations, and the frequent absence of 
adequate information about the conservation needs of a species at the time of listing—could 
collectively support a finding to postpone the initial designation until a recovery plan is finalized.  

III. Other Areas for ESA Reform 

The WUWC commends the Services for taking the initiative on this proposal. As we have 
consistently noted over many years, there are additional actions that are needed under the ESA to 
achieve important administrative reform that will make the law work more efficiently and 
effectively. Among top priorities for additional consideration are revisions to the recently revised 
HCP Handbook to address the insufficient comment period provided in 2017; development of 
standardized guidance for determining and evaluating economic impacts associated with critical 
habitat designations and exclusions; guidance for, and increased use of, reimbursable agreement 
with project applicants for section 7 compliance; guidance on calculation time frames for section 
7 consultation to avoid delays associated with frequent requests by the Services for more data 
before activating the statutes, time frames; and undertaking critical habitat designations in 
conjunction with recovery plans to ensure better information and more precise designations. 
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WUWC has consistently recognized the importance of comprehensive and detailed ESA 
regulation, especially for the kind of projects its members are involved in. Such regulation results 
in better decisions and better projects and is especially important at a time when the resources to 
implement the ESA cannot keep pace with the Services’ growing workload. As a result, our 
comments are intended to maintain and improve the ESA regulations, as established and clarified 
by the proposed ESA regulation revisions, while making them more efficient, timely, and 
effective. 

Thank you for the opportunity to provide comments on the proposed rules. If you have any 
questions regarding these comments, please contact Don Baur of Perkins Coie, LLP at 
(202) 654-6234, dbaur@perkinscoie.com or me at (415) 934-5787, mcarlin@sfwater.org. 

Sincerely, 
 
 
 
Michael P. Carlin 
Chairman 
 
cc:  Donald C. Baur 

Perkins Coie LLP 
700 Thirteenth St., NW, Suite 600 
Washington, D.C. 20005 
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