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The Western Urban Water Coalition (WUWC or Coalition) appreciates this opportunity to
comment on the U.S. Environmental Protection Agency (EPA) proposed policy approach on
“Water Quality Trading Under the National Pollutant Discharge Elimination System Program”
84 Fed. Reg. 49293 (Sept. 19, 2019).

Established in 1992 to address the West’s unique water supply and water quality challenges,
WUWC consists of the largest urban water utilities in the West, serving more than 40 million
western water consumers in major metropolitan areas in seven western states. WUWC includes
the following urban water utilities:

e Arizona — Central Arizona Project, City of Phoenix and Salt River Project;

e California —Eastern Municipal Water District, Los Angeles Department of Water and
Power, The Metropolitan Water District of Southern California, San Diego County Water
Authority, Santa Clara Valley Water District and City and County of San Francisco
Public Utilities Commission;

e Colorado — Aurora Water, Colorado Springs Utilities, and Denver Water;

e Nevada — Las Vegas Valley Water District, Southern Nevada Water Authority, and
Truckee Meadows Water Authority;

e New Mexico —Albuquerque Bernalillo County Water Utility Authority;

e Utah — Salt Lake City Public Utilities, and

e Washington — Seattle Public Utilities.

WUWC is committed to presenting a new and different perspective on the management of water
resources in the modern West. WUWC articulates the needs and values of Western cities to



provide a reliable, high quality urban water supply for present and future generations. As
operators of public water supply systems, WUWC members serve the health, environmental, and
economic needs of their communities around the clock and every day of the year. WUWC
advocates for effective and practicable approaches to the implementation of environmental
protection programs in a time when critical water supplies are becoming ever scarcer.

A. General Comments

WUWC has historically supported the goals of the Clean Water Act (CWA). It will continue to
do so. WUWC members have strong interests in clean water for municipal water supplies and in
the regulatory processes protecting water quality. In particular, WUWC members desire to
ensure that the rules are clear, easily understood, and consistently applied. This provides our
members (and others) certainty as to how to comply with those regulations, and to rely upon
those regulations as we plan, as we must, for the long-term water supply needs of our over 40
million users.

WUWC is submitting these comments on EPA’s proposed policy approaches for addressing
“baseline” issues in watersheds with EPA-approved Total Maximum Daily Loads (TMDLS),
where policy makers would like to implement water quality trading (WQT) as a regulatory
option for compliance with National Pollutant Discharge Elimination System (NPDES) permits.
WUWC understands this proposed policy approach is an update to EPA’s WQT Policy in 2003
and a follow-up to EPA’s February 2019 Memorandum titled “Updating the Environmental
Protection Agency’s (EPA) Water Quality Trading Policy to Promote Market-Based
Mechanisms for Improving Water Quality.”*

WQT is a market-based tool where a permitted facility may be able to meet its regulatory
obligations by purchasing environmentally equivalent (or superior) pollution reductions from
another source. WQT is a useful tool because it allows for the exchange of pollution reduction
credits and reduces pollution control costs that differ based on size, location, scale, management,
and overall efficiency of the individual polluting entities.? WQT allows for entities with high
pollution abatement costs to purchase pollution discharge reductions from sources that have
lower abatement costs. At the same time, entities with lower abatement costs can economically
lower their pollution discharges beyond regulated or permitted levels, enabling them to create
credits to sell to entities with higher costs.® It also serves as an incentive for the clean-up of
nonpoint source pollution for which no regulatory mandate currently exists.

As both EPA and other literature note, a variety of benefits can be associated with such a tool in
addition to cost savings, such as carbon sinks, flood retention, and habitat and riparian

1U.S. ENVTL. PROT. AGENCY, OFFICE OF WATER, WATER QUALITY TRADING POLICY (Jan. 13, 2003);
David P. Ross, ENVTL. PROT. AGENCY, UPDATING THE ENVIRONMENTAL PROTECTION AGENCY’S
(EPA) WATER QUALITY TRADING POLICY TO PROMOTE MARKET-BASED MECHANISMS FOR
IMPROVING WATER QUALITY 1 (Feb. 6, 2019), [2019 Policy Document], (attached, respectively, as Exhibits 1
and 2).

2ZNAT’L NETWORK ON WATER QUALITY TRADING DIALOGUE, BREAKING DOWN BARRIERS:
PRIORITY ACTIONS FOR ADVANCING WATER QUALITY TRADING 6 (Oct. 2018), [BREAKING DOWN
BARRIERS], http://nnwqt.org/wp-content/uploads/2018/10/Breaking-Down-Barriers_Priority-Actions-for-
Advancing-WQT.pdf (attached as Exhibit 3).
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improvements.* As the U.S. Department of Agriculture states, “Natural assets such as rivers,
forests, grasslands and wetlands benefit society through the ecosystem services they provide,
including water purification, air quality improvements, and flood protection, among other
benefits. However, these services are frequently left out of resource management decisions
because they aren’t easily quantified or assigned a monetary value. As a result, society
undervalues these environmental benefits, contributing to the loss of natural systems.
Environmental markets can provide incentives to preserve ecosystems and the services they
provide.”

For these reasons, WUWC generally supports the WQT programs. We also support EPA’s
proposed policy approach, modifying its existing WQT program, subject to the specific
comments in this letter. Of the issues EPA specifically requested comment on, WUWC supports
EPA’s proposal for (i) the use of compliance schedules; (ii) water quality standard variances;
(iii) disaggregation to add flexibility to the trading regime; (iv) banking of credits for future use;
(v) use of credits for future use; (vi) watershed scale transactions; and (vii) a financing or in-lieu
fee program if adequately administered to ensure results. These programs and concepts are
legitimate approaches to addressing each one of these issues. To add additional flexibility,
WUWC requests that EPA also allow states to easily re-segment river reaches, where it is
necessary to do so, in order to advance a worthwhile trading proposal where the permitted point
of discharge does not exactly match the place of credit generation.

WUWC has specific comments on (i) EPA’s definition and application of “baseline,” and

(if) EPA’s request for input on alternate approaches and appropriate options to implement WQT.
As an alternate approach discussed more fully below, WUWC advocates for adaptive
management as a tool for use in WQT programs.

Finally, in keeping with both (i) the EPA’s stated interest in encouraging greater use of WQT by
providing increased certainty and direction,® and (ii) WUWC’s need for certainty and the ability
in long-term planning to rely upon consistently applied rules, WUWC recommends that EPA
revise the WQT policy guidelines along the lines suggested in WUWC’s comments. In the
future, based on experience derived from implementing this policy guidance, it may be
appropriate for EPA to evaluate whether to adopt certain aspects of this WQT policy as
regulations. Rulemaking to implement WQT should be given careful consideration because
regulations would allow the long-studied and revised program changes to have the necessary
force of law and provide the desired certainty.

4 Frequently Asked Questions about Water Quality Trading, U.S. ENVTL. PROT. AGENCY,
https://www.epa.gov/npdes/frequently-asked-questions-about-water-quality-trading (last visited Dec. 16, 2019). See
also U.S. DEP’T OF AGRICULTURE, OFFICE OF THE CHIEF ECONOMIST, PAYMENTS FOR ECOSYSTEM
SERVICES, www.usda.gov/oce/environmental markets/services.htm (last visited Dec. 16, 2019).

5> Supra note 1 (2019 Policy Document).
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B.

Specific Comments Regarding Water Quality Trading and EPA’s Definition of
Baseline

EPA has specifically requested comments on the definition of “baseline” and baselines for water
quality trading.® EPA’s proposal is as follows:

For point source-nonpoint source trading, where a TMDL has been established for the
particular waterbody, the EPA recommends that nonpoint sources be allowed to generate
credits for any pollutant reductions the nonpoint source makes that are not included in the
assumptions that support the TMDL load allocation. Under this revised baseline
definition, any such pollutant reductions would be immediately available for use by point
sources as credits. The EPA seeks comment on whether this language provides the clarity
necessary to support market-based programs, including water quality trading, and whether
there is other language that may provide greater clarity or regulatory certainty. The EPA
intends that, in watersheds where a TMDL has been approved by the EPA, this definition
of “*baseline’” would allow for individual nonpoint sources to generate pollutant reduction
credits for any pollutant reduction above existing practices, provided there is a reasonable
assurance that the overall load allocation will, over time, be met. Stated differently,
nonpoint sources may not need to apply pollution controls to meet a baseline derived from
a load allocation before pollutant reduction credits could be generated. This option is
intended to encourage stakeholders to make progress towards meeting water quality
standards while allowing credits to be generated without unnecessary delay.’

WUWC agrees with EPA’s overarching concept of breaking down barriers to nonpoint source
pollution credit generation and subsequent entry into the WQT. However, WUWC recommends
that EPA provide additional clarity on how this baseline will be calculated. For example, EPA
does not discuss or propose how such baselining will be measured, what the most expeditious
way is to track reductions of these nonpoint source baseline pollutants, or how to quantify the
credits generated by such nonpoint source pollution reduction. Exactly how this definition of
baseline would be applied in actual programs remains unclear.

To address these problems of ambiguity and vagueness, EPA should include the following
elements in its definition:

Identification of the units used to measure the reduction of the nonpoint source pollution;
Identification of the acceptable methodologies for measuring pollutant reductions;
Clarification whether such credit generation will be pollutant dependent;

Explanation of how a TMDL that handles multiple pollutants and/or waterbodies should
measure credits;

And, while not a part of the definition, the policy guidance should address how entities
can verify when credits are generated and how such credits are then banked. It is
important that potential participants understand the mechanics of WQT. That said, to
attract new WQT parties, and to ensure efficient operation of the program, the WUWC
encourages EPA to keep the accounting aspects of trading simple and straight-forward.

6 84 Fed. Reg. 49293 (Sept. 19, 2019).
7 1d. at 49295.



C. Scope of the Program — The Role of Local Government

Currently, EPA discusses federal, state and tribal entities. It is unclear whether EPA intends this
definition of “baseline” and approach to WQT to include the rules and regulations of more local
regulating entities, such as cities, counties and municipalities.

Many current WQT regimes incorporate county and city codes and bring in entities from the
state level down to the regional level. Examples include the Laguna Water Quality Trading
Project, described in the Appendix (attached hereto), and the Willamette Partnership, which
worked with Oregon, Washington and Idaho to release recommendations for improving water
quality through WQT.8 WUWC recommends that EPA clarify that, for purposes of banking and
trading under an identified TMDL, local rules and regulations governing land use will be
considered in the establishment of the baseline. For example, in states such as Washington, the
“baseline” would include the pollutant reductions generated by virtue of the enforcement of the
State’s forest practice laws, which apply to large forest areas subject to intense rainfall events. In
states with large ranching and farming operations, the baseline would incorporate various local
land use laws, such as those that prohibit livestock within a specific number of feet from a stream
except in certain designated areas.®

Clarifying that these land use rules are incorporated into the “baseline,” which becomes the
starting point after which credits are generated, would provide certainty to WUWC members and
other regulated entities about the starting point for determining credit availability. Such an
approach will address one of the largest issues in WQT and ecosystem markets—double
counting, or the creation of “ghost” credits. Such double counting of credits could occur where,
for example, a regulated entity is not allowed to engage in land use development within ten feet
of a stream per local municipal code yet claims nonpoint source credits for the load reductions
associated with compliance. Thus, by incorporating local regulations into the definition of
“baseline,” EPA will stop any ability to generate fake credits, while creating more certainty for
regulated entities.®

D. Adaptive Management as a Tool for Encouraging Nonpoint-Point Source WQT

EPA also requested input on alternate approaches and appropriate options to implement WQT.!
WUWC supports the use of such alternate approaches, subject to our comments herein.

In particular, WUWC proposes that EPA expand its brief reference to adaptive management to
substantiate this method as a more viable tool for implementing WQT. Further, WUWC

8 See also The Pacific Northwest on Water Quality Trading, The Willamette Partnership,
https://willamettepartnership.org/water-quality-trading/recommendations/ (last visited Dec. 16, 2019).

9 States” ““Fence Law” Statutes, The Nat’l Agricultural Law Center, https://nationalaglawcenter.org/state-
compilations/fence-laws/ (last visited Dec. 16, 2019).

10 See the attached Appendix for an in-depth example of the complexities involving different regulating entities.
The Appendix discusses the extensive and successful WQT program in the Laguna de Santa Rosa watershed,
including several aspects of the Laguna de Santa Rosa WQT program that would be beneficial for an EPA program
under the CWA. Other examples for EPA to consider may be found at https://willamettepartnership.org/ and
https://www.forest-trends.org/publications/breaking-down-barriers-priority-actions-for-advancing-water-quality-

trading/.
1 Supra note 6, at 49297.
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highlights below the areas that EPA must address in proposing adaptive management as a tool to
encourage nonpoint-point source WQT.

Adaptive management involves “deliberate management tests, a carefully planned monitoring
program, assessment of the results, and a process by which management decisions are modified
based on new knowledge,” to gain improved overall ecological knowledge and adapt
remediation/restoration efforts accordingly.? It embraces the idea that managed natural
resources will change as a result of human intervention or natural events, and there will always
be surprises and new uncertainties. 3

Adaptive management has the potential to play a large role in EPA’s goals; it is particularly
relevant where there is substantial uncertainty. Uncertainty can be addressed by structured
decision-making and the use of evolving targets, which allow water quality goals and objectives
to evolve over time. Adaptive management can create certainty by incorporating ongoing
feedback and experience as the adaptive management process evolves. When applied directly to
a WQT program, the original watershed analysis, water quality analyses, and models can be
continually updated to estimate current and future pollutant loads. Such strategies may also be
useful in considering the flexible baselines approach, discussed above and proposed by EPA.

To accomplish these goals, clear and consistent adaptive management goals will be necessary.
Both are missing from EPA’s current draft of the proposed guidance. EPA should create
guidance around what adaptive management tools it deems acceptable, so there is certainty for
entities wishing to utilize such approaches in their WQT program.

In addition, EPA must address whether an adaptive management approach (or another approach)
to WQT will require a new NPDES permit for those entities utilizing nonpoint source pollution
credits obtained in the WQT market. If a new or updated NPDES permit were required for each
change in the management plan required by the NPDES permit, this will add complexity and cost
to an otherwise valuable tool. A potential solution is to add an adaptive management process or
identification procedure into the actual NPDES permitting process. This will allow entities to
know up-front the expectations of their NPDES permit writer, and they can plan accordingly.
EPA should create a streamlined process for incorporating new data and findings into an NPDES
permit’s WQT plan, but not require issuance of a revised permit.

For EPA’s consideration and acknowledgement, WUWC also suggests that EPA must address
those rare instances (if any), when adaptive management procedures would apply in
circumstances where no NPDES permit holder is involved. Although WUWC’s members are all
NPDES permit holders, the quality of the water used by WUWC members can still be affected
by the use of upstream water where there may not be a CWA permit holder. In the interest of
having EPA fully and completely address and incorporate adaptive management as a viable and
strong tool for WQT programs, WUWC is flagging this potential issue for EPA’s review. Since
the unregulated polluter has no incentive to minimize pollution, including such non-regulated

12 THE NAT’L ACADEMY OF SCIENCES, ACHIEVING NUTRIENT AND SEDIMENT REDUCTION GOALS
IN THE CHESAPEAKE BAY: AN EVALUATION OF PROGRAM STRATEGIES AND IMPLEMENTATION 3
(2011), https://www.nap.edu/resource/13131/Chesapeake-Bay-Report-Brief-Final.pdf (attached as Exhibit 4).

1B d.
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entity will create financial incentives that benefit all users of a water source by reducing
pollution.

Based on this extensive background and our members’ experiences as on-the-ground partners
with EPA and the states in the implementation of the CWA, WUWC is prepared to assist the
EPA in this new policy approach effort. Specifically, WUWC looks forward to continued
dialogue and collaboration on how this new policy approach will impact water providers in the
West.

Thank you for the opportunity to provide these comments. If you have any questions regarding
these comments, please contact me at 702-258-7166 or greg.walch@lvvwd.com, or Don Baur at
202-654-6234 or dbaur@perkinscoie.com.

Very truly yours,

ey f I

Gregory J. Walch
Chairman



APPENDIX

Laguna Water Quality Trading Project

The Laguna Water Quality Trading Project is an important project in this area, since it is recently
implemented in 2018 and incorporates many of the new EPA principles. The Laguna de Santa
Rosa watershed is the largest freshwater wetlands complex on the northern California coast and
the largest tributary to the Russian River. The City of Santa Rosa (City) owns and operates the
Santa Rosa Subregional Water Reclamation System, which is permitted to discharge into the
Laguna de Santa Rosa or Santa Rosa Creek on a seasonal basis, while the Town of Windsor
owns and operates the Windsor Wastewater Treatment, Reclamation and Disposal Facility that
discharges into the Mark West Creek, a primary sub basin of the watershed.*

In 2006, due to nutrient levels that exceeded water quality standards in the Laguna de Santa Rosa
and an apparent lack of assimilative capacity for additional nutrient loads, the Regional Water
Board adopted “no net loading” final effluent limitations for total nitrogen and phosphorus into a
NPDES permit. One of the compliance options was to use “off-site nutrient load reductions”
carried out according to an approved nutrient offset program. In 2008, the City worked with the
Regional Water Board staff to develop the Santa Rosa Nutrient Offset Program, which gives the
City the option to offset its nitrogen and phosphorus discharges by conducting work that either
prevents or removes equal (or greater) amounts of these nutrients from unregulated sources
elsewhere in the Laguna watershed. It implemented three nutrient offset projects, and offset
nitrogen and phosphorus discharges consistent with the “no net loading” limitations in its
NPDES permit.2

The NPDES permit for the Laguna de Santa Rosa watershed was renewed in 2013.% At that
time, the nutrient-trading scheme did not apply to the Town of Windsor (Town). Through a
three-year process, local stakeholders for the Town put forth recommendations for WQT in the
watershed. The Regional Water Board then created the Laguna Water Quality Trading
Framework (Framework) for the Santa Rosa Watershed, which accommodated the stakeholder
recommendations, considered the terms of the NPDES permit, and promoted consistency
between the new trading scheme and the City’s nutrient offset program. The resulting
Framework was a revised and expanded version of the Santa Rosa Nutrient Offset Program. The
Framework was designed to maximize the environmental benefits derived from the expenditure
of limited funding and included:

» Expanding the use of nutrient offsets as a compliance option to both the City and the
Town;

» Promoting restoration actions that will improve the Laguna de Santa Rosa’s ability to
assimilate pollutants of concern; and

! CAL. REG’L WATER QUALITY CONTROL BD. N. COAST REGION, RESOLUTION NO. R1-2018-0025
APPROVING THE WATER QUALITY TRADING FRAMEWORK FOR THE LAGUNA DE SANTA ROSA
WATERSHED SONOMA COUNTY (July 11, 2018) and attached CAL. REG’L WATER QUALITY CONTROL
BD. N. COAST REGION, WATER QUALITY TRADING FRAMEWORK FOR THE LAGUNA DE SANTA
ROSA WATERSHED 12 (July 11, 2018) [hereinafter Framework] (copies attached hereto).

2 Framework at 12.

31d. at 3.



» Testing a set of new and improved WQT framework elements that can be expanded to
greater scale and effect once TMDLs for the watershed are adopted.

Credits developed under the program will have a one-year credit life and a three- to five-year
credit banking allowance. According to the plan, this accounting is appropriate because
phosphorus is a non-toxic pollutant, therefore the magnitude of total phosphorus discharge is the
predominant water quality concern, not the timing.

Section five of the Framework specifies a default trading ration of 2.5:1, which is the sum of two
factors: a 2:1 uncertainty ratio and a 0.5:1 retirement ratio. It requires that a discharger that
wishes to use a water quality credit must generate or purchase water quality credits equivalent to
2.5 times the amount of total phosphorus that it discharges. The retirement ratio also adds a
margin of safety to ensure that activities conducted under the Framework will result in net water
quality benefits. The Framework also includes incentives for developers who implement
restoration actions that are large-scale, long-term, multi-benefit restoration actions. Incentives
include reduced trading ratios, longer project lives, and extended credit banking allowances.
This Framework requires that all submitted credit-quantification support describe what
monitoring will occur to verify the accuracy of the claimed credits.

Aside from those mentioned above, the Framework includes several of the market-based
principles outlined in the 2019 Policy Document. In the Framework, baseline requirements must
“at least correspond to the minimum requirements of any applicable laws, regulatory
requirements, or other affirmative obligations such as those established in permits, easements,
deed restrictions, and/or other binding contracts.”* If those requirements do not exist then
baselines shall at least be equivalent to current conditions or practices at the project site based on
the prior three-year history. The 2019 Policy Document encourages flexible baseline
requirements and recommends that documented current conditions provide a simple and
appropriate baseline. The Framework also allows “credit stacking”—i.e., the generation of
credits for multiple environmental markets—so long as it is accompanied by the appropriate
accounting. This is consistent with EPA’s guidance that a single project generate credits for
multiple markets.®

The Framework allows use of the following mechanisms for quantifying water credits: models
that are calibrated to local conditions (mechanistic or empirical); pre-established pollution
reduction rates (from experimentation or scientific literature); direct monitoring; or any
combination of those mechanisms. This too is consistent with the EPA guidance on adaptive
management — i.e., credits should be generated based on “scientifically defensible estimates of
pollutant reductions from applicable technologies and land-based practices.” Programs should
further allow modeling and measurement methods that can evolve and improve over time. The
life of all credits generated under the Framework shall be one year, but, consistent with the EPA
guidance, a participant may bank credits for up to five years for projects that are explicitly

41d. at 10.

5 David P. Ross, ENVTL. PROT. AGENCY, UPDATING THE ENVIRONMENTAL PROTECTION AGENCY’S
(EPA) WATER QUALITY TRADING POLICY TO PROMOTE MARKET-BASED MECHANISMS FOR
IMPROVING WATER QUALITY 1 (Feb. 6, 2019).



designed to enhance environmental values and up to three years for credits derived from all other
projects. This is also consistent with EPA guidance that recommends credits be bankable.®

Based on the experience with the Laguna WQT Project, recommendations for EPA to adapt into
its WQT program are (i) specificity on the life span of credits; (ii) guidance on how to measure
and implement credit banking and credit stacking; and (iii) adaptability and scientific estimates
of pollutant reductions.

61d. at 4.
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